
































































































































































































































































































































| OVERHEAD V o
Impact of the Decision and Review of Predictions

"o What do you think the Court meant by “all
- deliberate speed™?

e What objectives did each group achieve with the
Court’s decision? |

e What objectives did each group fail to achieve
with the Court’s decision?

o What did you predict the Supreme Court would
do?

e What are the similarities and differences between
your predictions and what the Court actually did?



Comparison of Briefs

Presented in Brown Il from
Delaware and Virginia for the Defendants

and
Attorneys for the Plaintiff
Directions:
1. Break into groups. Eaéh group should receive a “Student

Handout” A, B, or C and one copy of the “Comparison of the
Briefs Chart.” The groups should pick a group leader and a
recorder to complete their portion of the chart. -

Each member of the group should read the assigned excerpt
from their brief and discuss it with other members of the group.
As a group, discuss and answer the two questions at the ‘
bottom of the page. If you have questions about vocabulary,
ask your teacher or look up the word.

The recorder should complete the “Comparison of the Briefs
Chart,” including the goals and main arguments for each
position.

The group leader should put the group’s answers to the
questions on the Chart on the Board or on the flip charts.

Review and discuss the three briefs with whole class.



Student Handout A
Arguments presented by the Attorneys for Delaware (Defendant)
the following are quotations from
Delaware’s Brief for the Petitioners on the Mandate
Pages 26, 27 and 28

Relief should be deferred by the local courts only after thorough
consideration is given to numerous factors such as the history of race
relations in the community affected, the extent of social and economic
segregation within the community, the permanency of the population, the
extent of migration to and from the community, and the conditions and
capacity of existing facilities. Recognizing that the ultimate achievement is
the granting of full relief to the plaintiffs, in order to entertain a deferment in
the perfection of that goal, the Court must be convinced that those charged
with the responsibility of effecting total integration are taking constructive
steps toward the elimination of the segregation barrier and that those steps
are being bona fidely carried out as expeditiously as it is possible. A further
subject for inclusion in the mandate or decree of this Court is designation of
a final or ultimate date within which communities may expect courts to defer
the granting of immediate relief to those claiming violation of their
constitutional rights because of a segregated public education system.

Recognizing the local resistance to the perfection of relief under the
decision of May 17, 1954 and a strong desire to defer the piercing of the
segregated barriers for an extended - not an indefinite - period, it is felt that
although broad discretion should be vested in the lower courts in deferring
relief, this Court should set a cut-off or ultimate date for the deferring of
relief in order that the decision of May 17, 1954 may not be completely
thwarted . . . . We respectfully submit that this Court should fix as an
ultimate date beyond which there will be no further postponement of relief
under the decision of May 17, 1954 a date that will afford to the States an
opportunity to plan, educate and promote community acceptance and
orderly physical fruition of desegregation.

1. What do the attorneys want?

2. What arguments do they present to support their position?



Student Handout B
Arguments presented by the Attorneys for Virginia (Defendant)
the following are quotations from
Simple Justice by Richard Kluger, pages 723 and 724

The Court’s May 17 decision had been based not on solid reasoning or
legal precedent but on “psychological evidence,” Virginia charged. And so
long as the Court was so concerned with the psyche, it had better consider
also the state of mind of white Virginians who “feel a sense of bewilderment
that traditions and systems that have operated with judicial approval since
1870, and, in fact, since 1619, can be so readily swept away.” More than
time would be needed to bring about integrated education in Virginia. It will
require a complete change in the feelings of the people . . . . The brief cited
the text of a resolution, passed two months after Brown came down, by the
Prince Edward Board of Supervisors, the county’s governing body, stating
that it was “unalterably opposed to the operation of nonsegregated public
schools in the Commonwealth of Virginia” and it intended to use “its power,
authority and efforts to insure a continuation of a segregated school
system.”

Virginia now urged the Court to consider “the general levels of éducationa|
capacity and attainment between the two races” as well as “general
standards of heath and morals.”

What Virginia did say quite eloquently was that the Court must not set a
deadline for the desegregation process, but “must permit a now
indeterminable period to elapse before requiring integration of the races in
Virginia’s public schools.” The state had “no plan or panacea that will result
in complete solution of this problem. We do not foresee a complete solution
at any future time.”

1. What do the attorneys want?

2. What arguments do they present to support their position?
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Student Handout C:
Arguments presented by the Attorneys for Plaintiff
(Thurgood Marshall and others)
the following are quotations from Simple Justice by Richard Kluger

“In response to Virginia’s contention that Negro children on average had far
lower academic and moral standards, the NAACP brief lashed back: “That
the Negro is so disadvantaged educationally and culturally in the states
where segregation is required is the strongest argument against its
continuation for any period of time. Yet those who use this argument as a
basis for interminable delay . . . are seeking to utilize the product of their
owh wrongdoing as a justification for continued malfeasance.” Pg. 728

“The fate of other great constitutional freedoms, whether secured by the
Fourteenth Amendment or by other provisions, is inevitably bound up in the
resolution to be made in these cases. For delay in enforcement of these
rights invites the insidious prospect that a-moratorium may equally be
placed on the enjoyment of other constitutional rights.” Pg. 729 -

Thurgood Marshall closed out the argument for black America. He insisted
that “there is nothing before this Court that can show any justification for
giving this interminable gradual adjustment. | am particularly shocked at
arguments of the impotency of our government to enforce its Constitution.
The burden was not on the Negro to show that gradualism would not work;
the burden was on the states to show why Negroes should not at once be
granted the rights due them under the Court’s decision.” Pg. 735

“The South had been waiting with arms crossed until the Court now follows
up its great pronouncement of May 17, 1954,” said Marshall. And that
pronouncement “will mean nothing until the time limit is set.” Pg. 736

1. What do the attorneys want?

2. What arguments do they present to support their positions?
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Comparison'of the Briefs Chart

Position on: Position on:
Considering Community Setting Time Limits for
Differences Implementation
Delaware | Goals: Goals:
Defense
Main Arguments: Main Arguments:
Virginia 1 Goals: Goals:
Defense
Main Arguments: Main Arguments:
Goals: Goals:

Plaintiff

Main Arguments:

Main Arguments:
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STUDENT HANDOUT 1 and 2

The U.S. Supreme Court’s
Brown Il Decision



Student Handout 1: Opening Section from the U.S. Supreme
Court’s Opinion in Brown I/

Quoting the U.S. Supreme Court:

These cases were decided on May 17, 1954. The opinions of that date, declaring the
fundamental principle that racial discrimination in public education is unconstitutional, are
incorporated herein by reference. All provisions of federal, state, or local law requiring or
permitting such discrimination must yield to this principle. There remains for consideration
the manner in which relief is to be accorded.

Because these cases arose under different local conditions and their disposition will
involve a variety of local problems, we requested further argument on the question of
relief.

In view of the nationwide importance of the decision, we invited the Attorney General of
the United States and the Attorneys General of all the states requiring or permitting racial
discrimination in public education to present their views on that question . The parties, the
United States, and the States of Florida, North Carolina, Arkansas, Oklahoma, Maryland
and Texas filed briefs and participated in oral argument.

These presentations were informative and helpful to the Court in its consideration of the
complexities arising from the transition to a system of public education freed of racial
discrimination. The presentations also demonstrated that substantial steps to eliminate
racial discrimination in public schools have already been taken . . . . Substantial progress
has been made in the District of Columbia and in the communities in Kansas and
Delaware involved in this litigation.

Full implementation of these constitutional principles may require solution of varied local
school problems. School authorities have the primary responsibility for elucidating,
assessing, and solving these problems; courts will have to consider whether the action of
school authorities constitutes good faith implementation of the governing constitutional
principles. Because of their proximity to local conditions and the possible need for further
hearings, the courts which originally heard these cases can best perform this judicial
appraisal. Accordingly, we believe it appropriate to remand the case to these courts.

In pairs, answer the following questions:
1) What fundamental principle was declared by the Court on May 17, 1954?
2) Why did the Court ask for additional arguments on the case?
3) What does the Court mean by the term “relief” in this case?

4) Who did the Court decide should oversee implementation and what do you
think it meant by term “good faith implementation”?
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Brown Il Student'Handouf 2:
What Did the Court Say?

Section |

“In fashioning and effectuating the decrees, the courts will be
guided by equitable principles. Traditionally, equity has been
characterized by a practical flexibility in shaping its remedies and
by a faculty for adjusting and reconciling public and private needs.
These cases call for the exercise of these traditional attributes of
equity power. At stake is the personal interest of the plaintiffs in
admission to public schools as soon as practicable on a
nondiscriminatory basis. To effectuate this interest may call for
elimination of a variety of obstacles in making the transition to
school systems operated in accordance with the constitutional
principles set forth in our May 17, 1954, decision. Courts of equity
may properly take into account the public interest in the elimination
of such obstacles in a systematic and effective manner. But it
should go without saying that the vitality of these constitutional
principles cannot be allowed to yield simply because of
disagreement with them.” |

Vocabulary:

effectuate - to bring about

 equity - the body of principles constituting what is fair and right

attribute - to think of as belonging to
accordance - agreement

vitality - power to live or endure



Brown Il Student Handout 2:
What Did the Court Say?

Section |l
“While giving weight to these public and private considerations, the
courts will require that the defendants make a prompt and
reasonable start toward full compliance with our May 17, 1954
ruling. Once such a start has been made, the court may find that
additional time is necessary to carry out the ruling in an effective
manner. The burden rests upon the defendants to establish that
such time is necessary in the public interest and is consistent with
good faith compliance at the earliest practicable date.”
Vocabulary:
weight - influence, power
considerations - the act of considering, deliberation

compliahce - to give in to another

good faith - faithfulness to one’s duty or obligation



‘Brown Il Student Handout 2:
What Did the Court Say?

Section lli

“To that end, the courts may consider problems related to
administration, arising from the physical condition of the
school plant, the school transportation system, personnel,
revision of school districts and attendance areas into compact
units to achieve a system of determining admission to the
public schools on a nonracial basis, and revision of local laws
and regulations which may be necessary in solving the
forgoing problems. They will also consider the adequacy of
any plans the defendants may propose to meet these
problems and to effectuate a transition to a racially
nondiscriminatory school system. During the period of this
transition, the courts will retain jurisdiction of these cases.”

Vocabulary:

adequate - enough for what is required

- effectuate - to bring about

transition - passing from one condition or place to another

jurisdiction - a court’s power to decide a case or issue a
decree



Brown Il Student Handout 2:
What Did the Court Say?

Section IV

“The judgments below, except that, in the Delaware cases are
accordingly reversed, and the cases are remanded to the

- District Courts to take such proceedings and enter such
orders and decrees consistent with this opinion as are
necessary and proper to admit to public schools on a racially
nondiscriminatory basis with all deliberate speed the parties
to these cases. The judgment in the Delaware case - ordering
the immediate admission of the plaintiffs to schools
previously attended only by white children - is affirmed on the
basis of the principles stated in our May 17, 1954 opinion, but
the case is remanded to the Supreme Court of Delaware for
such further proceedings as that Court may deem necessary
in light of this opinion.”

Vocabulary:

judgments - a court's final determination of the rights and
obligations of the parties in a case

remand - to send a case back to a court from which it came for
some further action.

proceeding - a hearing.
deliberate - carefully thought out

affirm - approval by a higher court of a lower court’s decision.



Student Handout 3
Assessment
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STUDENT HANDOUT THREE

Excerpts from
“Deliberate Speed”: Implementing Brown’s Ambiguous Mandate
by Leland Ware, Louis L. Redding Chair and Professor of Law and Public Policy,
University of Delaware, from the Delaware Lawyer, Vol. 22, No.1, Spring 2004

[E]fforts to implement Brown in Delaware and elsewhere were met with fierce opposition.
School desegregation proceeded at a glacial pace. In New Castle County, the most
populous of Delaware’s three counties, school districts remained under federal court
supervision until 1996. Today Delaware’s public schools are racially mixed, but academic
performance disparities between black and white students persist that are directly
attributable to the state’s history and legacy of segregation. Conditions are considerably
different now for African-Americans than they were fifty years ago when Brown was
decided, but educational equity has not been achieved.

Ten years after the Brown decision, only 1.2 percent of black students in the South
attended schools with whites. In five states - Alabama, Mississippi, South Carolina,
Florida and Georgia - there were no black students attending white schools. By the late
1960s, however, the Supreme Court finally decided to put an end to the South’s massive
resistance. In Griffin . . . , a case in which a school board involved in the original Brown
cases had closed all of its schools to avoid desegregation, Justice Hugo Black concluded
that “[there has been entirely too much deliberation and not enough speed in enforcing
constitutional rights we held in Brown.” Prince Edward County [Virginia] was ordered to
reopen its schools.

Court supervised school desegregation proceeded slowly in Delaware and elsewhere for
several years. In the early 1990's, however, the Supreme Court’s desegregation
jurisprudence took a dramatic shift with decisions in Dowell . . ., Freeman ... and
Jenkins . . . . [These cases] created a much lower threshold for finding that a school
system had reached unitary [desegregated] status. Under Green (an earlier case), school
districts were required to eradicate completely all remnants of the segregated systems.
Now they need only show good faith compliance with the original desegregation decree
and the elimination of most, but not necessarily all, lingering vestiges.

This was a bitter disappointment to those who hoped that Brown would mean that black
students would have access to educational opportunities on the same basis as white
students.

Brown was a critical turning point in constitutional law and in American race relations, but
its legacy remains clouded and uncertain . . . . In Delaware, school districts in New Castle
County remained under federal court supervision for almost twenty years. They were
released from federal court supervision in 1996 based largely on a modified and
considerably relaxed standard for determining unitary (desegregated) status. Despite this
finding, the academic performance gap between black and white students persists.
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STUDENT HANDOUT THREE |

Directions for the Assessmént

Write a five paragraph evaluation of the Court’s decision in Brown
Il. The evaluation should judge how effective the Supreme Court’s
Brown Il decision was in insuring an equal education for black
students. The title of the essay is “Evaluating the Supreme Court’s
Decision in Brown II.” The essay should include the following:

Introduction: Begin with a short description of the Brown |
and // cases. Describe what you think were the Court’s goals
in Brown II. The Introduction should include the statement
“This essay will evaluate the position the Court took in Brown
Il and how the Court’s decision helped state and local
governments adapt to the need for desegregated schools.”

Evaluation

(Three Paragraphs)

e What you consider to be the strengths and weaknesses of
the Court’s decision?

¢ Do you feel that the means selected by the Court to
implement the Brown I decision were likely to meet the
Court’s goals? |

¢ How did the Court’s decision help the state and local
governments involved in the case adapt to the changing
needs and desires of the people?

Conclusion: Based on your evaluation, how effective do you
believe the Supreme Court’'s Brown Il decision was in insuring
an equal education for all black students.



